N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

EDGAR JOHNSON,
Pl aintiff,
V. 03 CV 2567 Mu/ P

HOVE TECH SERVI CES CO., | NC.
ET AL.,

N N N N N N N N N

Def endant s.

ORDER DENYI NG PLAI NTI FF*'S MOTI ON FOR JO NDER OF
CHARLENE SPI NKS AND BOBBI E CARR

Before the court is plaintiff Edgar Johnson’s Mtion for
Joi nder of Charlene Spinks and Bobbie Carr, filed on August 20,
2003 (docket entry 2). In his notion, Johnson seeks to anmend his
conplaint pursuant to Fed. RCv.P. (“Rule”) 15(a) by joining
Charl ene Spinks and Bobbie Carr, both of whom are currently
plaintiffs in separately filed lawsuits in this district.? See

Spinks v. Hone Tech Services Co., Inc., et al., 03 CV 2568 (WD

Tenn. 2003); Carr v. Honme Tech Services Co., Inc., et al., 03 CV

2569 (WD. Tenn. 2003). Alternatively, Johnson asks the court to
join plaintiffs Spinks and Carr pursuant to Rule 21. Johnson
contends that all three cases involve the sanme series of

transacti ons and occurrences and share common questions of | aw and

'The three plaintiffs all share the same attorneys.
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fact.

The defendants oppose joinder, and have filed responses to
Johnson’ s notion. ? On Cctober 23, 2003, the court held a
schedul i ng conference in this case pursuant to Rule 16(b), at which
time the court heard argunent on the notion. The court has
careful ly considered the argunents of counsel and the nmenoranda of
law filed by the parties. For the reasons bel ow, Johnson’s notion
for joinder is denied.

I. BACKGROUND

In their proposed Anended Conplaint, the plaintiffs allege
t hat the defendants engaged in a predatory | endi ng schene targeted
at African-Ameri can honeowners. They contend that defendants
Menphi s Financial Services, Inc. (“MFS’), a nortgage conpany, and
Hone Tech Services Co. (“Hone Tech”), a home inprovenent conpany —
bot h owned and operated by defendants Earnest and Chandra Wlls —
| ured “unsuspecti ng and unsophi sti cat ed Af ri can- Anreri can homeowner s
into exploitative nortgage |oans, ostensibly to finance hone

repairs or hone i nprovenent work.” Plaintiffs further assert that

‘Def endant Wachovi a Bank of Del aware National Association
filed its response on Septenber 26, 2003. Defendants Hone Tech
Services Co., Menphis Financial Services, Wrldw de Mrtgage
Corp., Earnest Wlls, and Chandra Wlls filed a joint response on
Oct ober 10, 2003. Defendant Equity Title and Escrow Co. of
Menphis filed its response on Cctober 15, 2003. Novastar
Mortgage, a defendant in the |lawsuits separately filed by
plaintiffs Spinks and Carr and naned as a defendant in Johnson’s
proposed Anended Conpl aint, was granted | eave to appear for the
limted purpose of opposing Johnson’s notion, and filed its
response on Cctober 17, 2003.



in addition to financing over-priced hone repairs, the |oan
applications were prepared for the purpose of refinancing existing
nort gages and debt consolidation, which the plaintiffs opposed.
Plaintiffs claim that no one explained the closing docunents to
them they did not receive copies of closing docunents, and the
| oans were acconpanied by excessive interest rates, fees and
closing costs. In addition to MFS, Home Tech, and their owners,
t he predatory schene all egedly i nvol ved a | oan processor, financial
institutions, atitle conpany and one of its owners, an apprai ser,
an attorney, and a law firm?
A. Summary of Allegations Relating to Edgar Johnson*

Edgar Johnson is an 80 year-old African American man who owns
a house in Menphis, Tennessee. Sonetinme in July 2002, while
shoppi ng at the Mega Market grocery store in Menphis, Johnson was
approached by a representative of MFS. M-S had a tent set up in
the grocery store’'s parking lot, and was advertising its hone
I mprovenent | oans. Since Johnson needed work done on his house, he
gave his contact information to the MFS representative, and took a

panphl et and form  Johnson conpleted the formand nailed it to

’As di scussed infra, however, all of these players were not
involved in all of the |loan transactions at issue in these
| awsui ts.

‘For purposes of deciding this notion, the court has
summari zed the all egations contained in the plaintiffs’ proposed
Amended Conplaint. These are not factual findings of the court.
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MFS.®> Soon thereafter, Johnson received a letter fromEric Davis,
a MFS representative, stating that he had been pre-approved for a
honme i nprovenent |oan. After receiving this letter, a Hone Tech
representative met wth Johnson at his house. The Hone Tech
representative conpleted a loan application that was |ater
submitted to MFS for processing.® Johnson infornmed the Hone Tech
representative that he did not want to use the | oan proceeds to pay
off his outstanding bills.” During this neeting, Johnson entered
into a contract wwth Hone Tech for hone repair. Johnson was not
shown the contract, but was assured by the Hone Tech representative
that MFS woul d oversee all the repair work.

On July 31, 2002, Davis and an unidentified woman nmet with
Johnson at his house to close on the | oan. Johnson did not receive
| oan di scl osure docunents, a good-faith estinmate of closing costs,
copies of his Notice of Right to Rescind, or docunents indicating

a notary signature or seal. At closing, no one explained any of

At the tine, Home Tech and MFS were |ocated in the sane
office building. Since the tine of the | oan transactions at
I ssue in these |lawsuits, Home Tech and MFS have been
rei ncorporated as Wrl dwi de Mortgage Corporation. Earnest and
Chandra Wells, who owned and operated MFS and Hone Tech, are
owners and officers of Wrldw de Mrtgage.

The proposed Anended Conpl ai nt does not indicate whether
Johnson assisted in filling out the | oan application.

At sone point, Johnson was told that his credit card bills
had to be paid off in order for himto obtain the | oan through
MFS. Johnson does not allege that any of his credit card bills
were, in fact, consolidated or paid off with the | oan proceeds.
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the docunments to him No representative fromthe title conpany
(defendant Equity Title and Escrow Co. of Menphis, LLC, or “Equity
Title”) was present. Steven Wenkel,® one of the principal owners
of Equity Title, notarized Johnson’s signature on the Deed of
Trust, even though Johnson had never net Wenkel and did not sign
the deed in Wenkel s presence. Equity Title received m scel |l aneous
unearned fees in excess of $500.00. An attorney naned Cary Califf
was |isted on the closing docunents even though Johnson had never
nmet Califf and did not have |legal representation at closing. An
apprai ser naned G egg Drew was |isted on the closing docunents as
being paid a fee for appraisal work that he never performed. M-S
received over $1,000.00 in wunnecessary loan origination and
docunent preparation fees.

Johnson’s ten-year |loan was in the anount of $21,230.50 with
an Annual Percentage Rate (“APR’) of 9.639% w thout a pre-paynent
penalty. Al though MFS was listed as the | ender on the agreenent,
based on a prior purchase pl edge bet ween def endant Wachovi a Bank of
Del aware (“Wachovi a”) and MFS, MFS assigned the | oan to Wachovi a on
July 31, 2002. Wachovia determ ned the “features present in the
| oan” and currently owns the | oan.

Sonetime i n Sept enber 2002, Home Tech began work on Johnson’s

house. The cost for the repair work total ed $19, 866. 00, whi ch was

At various tinmes, “Steven Wenkel” appears as “Stephen
W nkel” in the proposed Arended Conpl ai nt.
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paid to Hone Tech directly fromthe | oan proceeds before any work
was perforned. The contractor who initially began work on
Johnson’s house caused damage to the house through poor
wor kmanshi p, and workers stole itens from Johnson’s hone. The
repairs were never properly conpleted. Johnson also clains that at
the July 2002 closing, he signed a separate contract to have Hone
Tech install central air conditioning and heating in his house for
an additional $5,500.00. The central heat and air conditioning
systens were not installed in a workmanli ke manner.
B. Summary of Allegations Relating to Bobbie Carr

Bobbie Carr is a 66 year-old African Anmerican wonan who
resides in Menphis. |In January 2002, Carr, who was interested in
having her kitchen repaired, contacted Hone Tech and nade an
appointnment to neet with Chandra Wlls at MS s office.?® On
February 13, 2002, Carr went to MFS and nmet with Ms. Wells, who
told Carr that Home Tech could nmake the kitchen repairs that she
wanted.® On February 20, 2002, Carr received a call from M.
Wells, who told Carr to come to MFS for her closing. That sane

day, Carr went to MFS's office and nmet with Nina Towns. ! Towns,

°Carr does not state how she first | earned about Hone Tech.

"“Carr also alleges that, after this neeting, she was
“random y approached” at honme by a door-to-door Hone Tech
sal esman nanmed “Jay.” Jay told Carr that Home Tech coul d perform
the kitchen repairs she wanted for $5,000. 00.

"Towns is a |l oan processor who works at MFS. Her nane
appears in the proposed Anended Conpl aint as “Towns” and
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who was the only ot her person present at closing, attenpted to hide
certain information on the docunents, and repeatedly instructed
Carr to “sign here” w thout any explanation. Because Carr felt
unconfortabl e with what was happeni ng, she left w thout conpleting
t he cl osi ng.

Later, Ms. Wells called Carr and convinced her to return to
MFS for the closing. This tinme, Carr nmet only wwth Ms. Wells, who
simlarly instructed Carr to “sign here” w thout expl aining any of
the docunents to her. Carr did not receive any disclosure of
credit ternms or a good faith estimate of closing costs. M-S said
that it would pay the property taxes and insurance, and severa
credit card bills for Carr, even though Carr did not request noney
to pay creditors. However, the credit card bills were not paid
off, and the property taxes were paid only after Carr conpl ai ned
several tines to Ms. Wells. Al though Equity Title was |isted as
the settlenment agent on the settlenment statenent, no one fromthe
conpany attended the closing. Wnkel notarized Carr’s signature on
the Deed of Trust, even though Carr had never net Wnkel and did
not sign the deed in Wnkel’'s presence. Equity Title received
m scel | aneous unearned fees in excess of $700.00. Drew was listed
as the appraiser, but did not conduct an appraisal of Carr’s hone.
MFS received a | oan origination fee of $2,100. 00.

The total amount financed on the 30-year |oan was $47, 694. 00

“Townes.”



with an APR of 10.805% and a pre-paynent penalty. The |ender and
current owner of the loan is Novastar Mortgage (“Novastar”).
Novastar determ ned the manner in which the [oan was nade, the
interest rate, and other features of the |oan. MFS received a
$510. 00 “ki ckback” from Novastar for the | oan. Defendant Economic
Advantage received a one tine fee of $500.00 and a $4.00 per
deduction fee to deduct nortgage paynents fromCarr’s bank account.
MFS received a “financial benefit” from Econom c Advantage for
directing its custoners to use the automatic deduction program
Carr received only $988.00 from the | oan. Home Tech never
perfornmed any repair work, and the kitchen was never repaired.
C. Summary of Allegations Relating to Charlene Spinks

Charl ene Spinks is a 42 year-old African Anerican wonan who
resides in Menphis. In Septenber 2001, MFS had a booth set up in
the parking | ot of the Krogers grocery store, advertising its hone
i nprovenent | oans. Spinks was shopping at the grocery store when
she was approached by an uni dentified M-S enpl oyee. Spinks “signed
up” because she wanted plunbing and el ectrical repair work done on
her honme. |In October 2001, a MFS representative call ed Spinks and
made an appointnment to cone to her house. Two days |later, a Hone
Tech representative arrived at Spinks’ s house. During the neeting,
t he Home Tech representative filled out a | oan application and had
Spinks sign the application. The application fraudulently

i ndi cated that Spinks’s nonthly income was $1, 745. 00, even though



her income was actually much | ess. About one week later, N na
Towns cal l ed Spinks and informed her that her | oan was approved.

On January 2, 2002, Spinks and a friend, Freddie Mays, went to
the MFS office for the closing. An MFS agent, believed to be
Chandra Wl | s, drove Spinks and Mays to the | aw of fi ce of def endant
Per ki ns, Johnson, and Settle, P.L.L.C. At the law office, Spinks
signed the closing docunents in the presence of Ms. Wlls and a
woman naned “Carla” who worked at the law firm?*? At the tineg,
Spi nks thought that the closing docunents she was signing were
actually contracts to have her plunbing and el ectrical repaired,
and to have a new room built. She was al so handed a stack of
checks, totaling $4,259.00, which were nade out to various
creditors, even though she never requested noney to pay creditors.
She was told that the checks were for her outstanding debts that
had to be paid in order for her |loan to be approved. *?

At closing, she was repeatedly told to “sign here,” and none
of the documents were explained to her. Spinks did not receive
copi es of the closing docunents, nor was she infornmed of her right
to cancel. The settlement statenent shows a fee of $300.00 for an

appraisal by Gegg Drew, even though no such appraisal was

“On January 3, 2002, Towns and Ms. Wells went to Spinks's
house to have her estranged husband sign additional closing
docunents. M. Spinks also did not receive copies of the
docunents he signed.

BThe law firmkept the $4,259.00 in its escrow account, and
did not disburse the funds.



conduct ed. MFS received a $2,000.00 loan origination fee and a
$400. 00 “ki ckback” from Novastar, the |ender and current owner of
t he | oan.

The anmpunt financed on the 30-year | oan was $36, 848. 00 with an
APR of 9.415% and a pre-paynent penalty. Novastar determ ned the

manner in which the loan was to be made as well as the interest

rate and other features of the |oan. Spinks only received
$2,000.00 of the |oan proceeds. Nei ther Hone Tech nor M-S
performed any repairs on Spinks's hone. |nstead, Spinks used the

$2,000.00 to hire soneone else to do the plunbing and el ectri cal
repairs. She did not have enough noney left over to build the new
addition to her hone.
D. The Proposed Amended Complaint

On July 31, 2003, plaintiffs Johnson, Carr, and Spinks
attenpted to file a single conplaint against the defendants
asserting clains arising fromthe three | oans descri bed above. The
conplaint alleged violations of the Racketeer |Influenced and
Corrupt Organi zations Act ("RICO), 18 U.S.C. 8 1961 et seq., the

Fair Housing Act, 42 U S.C. 8§ 3601 et seq., the Truth in Lending

Act, 15 U S.C. 8 1601 et seq., the Real Estate Settlenent
Procedures Act, 12 US C. 8 2601 et seq., the Equal Credit

Qpportunity Act, 15 U S.C. 8 1691 et seq., the Tennessee Consuner
Protection Act, T.C. A 8 47-18-101 et seq.; fraud, conversion

negligent m srepresentation, breach of fiduciary duty, breach of
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contract, and conspiracy.

The Clerk of the Court (“the Clerk”) refused to accept the
conpl ai nt because “there were separate sets of facts for each
plaintiff.” (Johnson Mem in Support of Mt. for Joinder at 1)
Thereafter, each plaintiff separately filed a conplaint: Johnson
filed his conplaint on July 31, 2003, and Carr and Spinks each
filed their conplaints on August 1, 2003. On August 20, 2003,
Johnson filed the present notion seeking to join Spinks and Carr as
plaintiffs. Attached to his notion is the proposed Anended
Conpl aint, which the plaintiffs had tried unsuccessfully to file on
July 31, 2003.

II. DISCUSSION

Johnson’s notion for joinder is based on two argunents.
First, Johnson asserts that Rule 15(a) allows him to anend the
conplaint tojoin plaintiffs Carr and Spi nks as a matter of course.
Under Rule 15(a), “[a] party may anmend the party’ s pl eadi ng once as

a matter of course at any tine before a responsive pleading is

served . . . . Oherwise a party may anend the party’ s pleading
only by |l eave of court . . . ; and | eave shall be freely given when
justice so requires.” Johnson contends that because he filed the

present notion before the defendants have served their responsive
pl eadi ngs — and especially given the fact that he and the other

plaintiffs initially attenpted to file a consolidated conplaint

"“Johnson al so brings an unconscionability claim
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with the Cerk — Rule 15(a) allows him to anmend his conplaint
wi t hout | eave of court.! Second, Johnson asks the court for |eave
to join Carr and Spinks as plaintiffs under Rule 21.1°

Wth respect to Johnson’s first argunent, the courts are
di vided on the issue of whether, prior to service of a responsive
pl eadi ng, a party may anmend its pl eadi ng under Rule 15(a) to add or
drop parties without first obtaining | eave of court. Some courts
take the position that joining parties is governed by Rule 21, and
t hat an anended pl eadi ng t hat changes the parties requires | eave of
court even though it is filed before a responsive pleading is

served. See, e.q., Wllians v. United States Postal Serv., 873 F. 2d

1069, 1072 n.2 (7th Cr. 1989); United States ex rel. Tucker v.

Thomas Howell Kiewit (USA) Inc., 149 F.R D. 125, 126 (E.D. Va

1993); International Bhd. of Teansters v. AFL-CIO 32 F.R D. 441

(E.D. Mch. 1963).

O her courts and conment at ors, however, take the position that

"The def endants have not yet filed answers to Johnson’'s
conplaint. Although sone of the defendants have filed notions to
di sm ss, these are not considered responsive pleadings within the
meani ng of Rule 15(a). Youn v. Track, Inc., 324 F.3d 409, 415 n.6
(6th Gir. 2003).

"“Rul e 21 provides as foll ows:

M sjoi nder of parties is not ground for dismssal of an
action. Parties nay be dropped or added by order of the
court on notion of any party or of its own initiative
at any stage of the action and on such terns as are
just. Any claimagainst a party may be severed and
proceeded with separately.
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prior to service of a responsive pleading, parties nay anend
pl eadi ngs under Rule 15(a) to add or drop parties w thout |eave of

court. See, e.q., United States ex rel Precision Co. v. Koch

I ndus., Inc., 31 F. 3d 1015, 1018-19 (10th G r. 1994); Washi ngton v.

New York City Bd. of Estimate, 709 F.2d 792, 795 (2d G r. 1983);

MCOellan v. M ssissippi Power & Light Co., 526 F.2d 870, 872-73

(5th CGr. 1976), nod. in part on other grounds, 545 F.2d 919 (5th

Cr. 1977); Matthews Metals Products, Inc. v. RBM Precision Mta

Products, Inc., 186 F.R D. 581, 583 (N.D. Cal. 1999); Singh v.

Prudential Ins. Co. of Anerica, Inc., 200 F.Supp.2d 193, 196-97

(E.D.N. Y. 2002); accord 6 Wight, MIller & Kane, Federal Practice

and Procedure 8 1479 at 571-72 (2d ed. 1990); 3 Janes Wn Mbore et

al., More's Federal Practice 8 15.16[1] at 15-54 (3d ed. 2000).

Al though the Sixth Crcuit has not yet opined on this issue,?’

"This court could find only one reported case in which the
I ssue was presented to the Sixth Crcuit. Ludwig v. Board of
Trustees of Ferris State Univ., 123 F.3d 404 (6th Cr. 1997). In
Ludwi g, the plaintiff brought a 8§ 1983 action in state court
agai nst the university and other individual defendants. |d. at
407. Follow ng the defendants’ renoval of the action to federal
court, the defendants filed a notion to dism ss under Rule
12(b)(6). The plaintiff then filed an anended conpl ai nt t hat
dropped certain defendants and added ot hers. The defendants
responded by nmoving to strike the amended conplaint. The
district court granted the notion to strike “based on a strict
reading of Rule 21,” and granted defendants’ notion to di sm ss.
On appeal, the plaintiff argued (anong other things) that the
district court erred in striking his anmended conpl ai nt under Rul e
21 “rather than permtting an anmendnment wi thout |eave of the

court pursuant to Rule 15 . . . .” The Court of Appeals declined
to rule on this issue, since “we have concluded that plaintiff’s
clains have failed on the nerits.” 1d. at 411-12.
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this court agrees with the courts that hold the latter view As a
general matter, “any attenpt to change parties by amendnment before
the time to amend as of course has expired should be governed by
the first sentence of Rule 15(a) and may be nmade w t hout | eave of
court.” 6 Wight, MIller & Kane, 8 1479 at 571. Thi s general
principle, however, does not Ilimt the court’s authority to
consider, either by notion of a party or on its own initiative,
whet her a party should be added or dropped from the case. See

Matt hews Metals Products, 186 F.R D. at 583 (after concl udi ng that

plaintiffs could add defendant w thout |eave of court, the court
next consi dered whether that defendant was properly joined under
Rul e 20(a)). Indeed, any such prohibition on the court’s authority
woul d be in direct conflict wwth Rule 21, which expressly provides
that parties nmay be dropped or added by the court “on its own
initiative at any stage of the action and on such terns as are
just.” Fed.R Cv.P. 21.

G ven the procedural posture of this case, the court believes
that no legitimte interest of any of the parties would be
di sserved if the question of joinder was resolved based on the
exhaustive briefs filed to date. “The theory behind the provision
for anmendnents as of course is that the court should not be
bot hered with passing on anendnents to the pleadings at an early
stage in the proceedi ngs when the other parties probably will not

be prejudiced by any nodification.” 6 Wight, MIller & Kane, § 1479
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at 572. Here, the twin goals of judicial econony and avoiding
prejudice to the parties would not be furthered by allow ng the
plaintiff to amend his conplaint, only to have the question of
joinder imediately resubmitted to the court for resolution.?8
The court concludes that Carr and Spinks are not properly
joined plaintiffs under Rule 20(a). Under Rule 21, “parties are
m sj oi ned when they fail to satisfy either of the preconditions for
perm ssive joinder of parties set forth in Rule 20(a).” 7 Wight,

MIller & Kane, 8 1683 at 475; see Mchaels Bldg. Co. v. Aneritrust

Co., NA, 848 F.2d 674, 682 (6th GCr. 1988); see also Hanna V.

Gravett, 262 F. Supp.2d 643, 647 (E.D. Va. 2003) (“Wile Rule 21 is
silent on the standard applicable for determning m sjoinder,
courts have uniformy held that parties are msjoined when they
fail to satisfy either of the preconditions for perm ssive joinder
of parties set forth in Rule 20(a).”).

Rul e 20(a) is designed to pronote judicial econony and tri al

conveni ence. Bridgeport Miusic, Inc. v. 11C Music, 202 F.R D. 229,

231 (M D. Tenn. 2001); Mosley v. Gen. Mdtors Corp., 497 F.2d 1330,

1332 (8th Cir. 1974). “Under the rules, the inpulse is toward

entertaining the broadest possible scope of action consistent with

At the October 23, 2003 scheduling conference, the
defendants indicated that if the plaintiff was allowed to anmend
his conplaint as a matter of course under Rule 15(a), then they
woul d nove to sever the plaintiffs under Rule 21 due to
m sj oi nder of parties. As discussed supra, under Rule 21, the
court on its own initiative can (and does) consi der whet her
plaintiffs have been m sj oi ned.
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fairness to the parties; joinder of clains, parties and renedies is

strongly encouraged.” United M ne Wrkers of Am v. G bbs, 383 U. S.

715, 724 (1966). That being said, permssive joinder is
circunscribed by the dual requirements of Rule 20(a). A party
seeki ng j oi nder of clainmants under Rul e 20(a) nust establish both:
(1) a right to relief arising out of the same transaction or
occurrence, or series of transactions or occurrences, and (2) a
question or fact common to all parties nust arise in the action.
See Fed. R Cv. P. 20(a).

The t hrust of Johnson’s argunent in support of joinder is that
the plaintiffs’ ability to prove their R COclai mwoul d be severely
hanpered if they are not allowed to denonstrate the pattern of
racketeering activity in the sanme |awsuit. On this point, the

court finds Papagiannis v. Pontikis, 108 F.RD. 177 (N.D. II1I.

1985), particularly instructive. In Papagiannis, tw plaintiffs

filed a single conplaint against two conpani es and three conpany
enpl oyees, individually and as conpany agents, for securities fraud
and fraudul ent inducenent in the purchase of interests in oil
wells. 1d. at 178. Plaintiffs clained they were bilked by the

defendants after each of the plaintiffs entered into separate

contracts concer ni ng separate oi | wel | s after simlar
m srepresentations were nmade to them 1 d. Plaintiffs asserted
various violations of the Securities Act of 1933, Illinois Blue Sky

Laws, and RICO. The court concluded that joinder was not proper
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under Rule 20(a):

One essential ingredient of every such [RICO claimis a
“pattern of racketeering activity.” . . . it is clear
that a mal efactor’ s perpetrati on of fraudul ent activities
on nore than one victim while follow ng the sane nodus
operandi, is indeed a “pattern” for RI CO purposes.

What that means is that each victim can sue the R CO
viol ator, adducing evidence of the offense against the
other victim to neet the proof requirenments of the
statute as to a “pattern.” But whether the victinms can
sue together remains a function of Fed. R CGv.P. (“Rule”)
20(a), which governs the joinder of plaintiffs in a
single lawsuit. . . . [T]lhe situation also does not
present the “sane . . . series of transactions or
occurrence,” for that characterization does not fairly
apply to two victins’ wholly separate encounters with a
confidence man si nply because he foll ows the same routi ne
i n cheating each of them Though the all egedly fraudul ent
schenme may have been the sane as to both victins, face-
to-face fraud (as <contrasted for exanple wth a
securities prospectus msrepresentation) necessarily
requires individualized proof.

Id. at 179 (internal citations and footnotes omtted) (enphasis in

original); see also Gaziose v. Am Honme Prods. Corp., 202 F.R D

638, 640 (D. Nev. 2001).

The three plaintiffs in this case have not satisfied Rule
20(a)’s sane transaction test. The plaintiffs each obtained
separate | oans, on separate occasions. The factual circunstances
surroundi ng how each of the plaintiffs first |earned about the
| oans, how they applied for their |oans, and whether they entered
into other |oan-rel ated contracts with certain defendants, differs

from one anot her.?®®

YFor exanple, Spinks clains that the Hone Tech
representative who filled out Spinks’ s | oan application inflated
her income on her | oan application, while the other plaintiffs
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All three loan closings occurred at different tines, at
different l|ocations, and were handled by different individuals.
Johnson’s closing took place at his house with Eric Davis and an
unidentified woman. Carr’s cl osing took place at MFSwith only M.
Wells present. Spinks's closing took place at a law firmw th M.
Wlls and “Carla,” who worked at the firm Thus, the
m srepresentations, omssions, and other unlawful conduct that
all egedly occurred during the loan closings were conmtted by
different individuals and, thus, would necessarily require
i ndi vi dual i zed proof.

The amount of unearned and excessive closing costs and fees
paid to the defendants are different, as are the loan interest
rates and terns. Johnson’s ten-year |loan is owned by defendant
Wachovia, while Carr’s and Spinks’s thirty-year | oans are owned by
def endant Novastar. Inportantly, the proposed Anended Conpl ai nt
alleges that it was Wachovia and Novastar that determ ned the
“manner” in which the | oans were nmade and the “features present” in
the loans. Carr’s and Spinks’s | oans (but not Johnson’s) invol ved
an all eged “ki ckback” paid by Novastar to MFS. Only Carr all eges
that MFS received a kickback from Econom ¢ Advant age.

Mor eover, the nature of the economc injuries and anount of

damages are peculiar to each defendant. See G azi ose, 202 F. R D. at

640. The anount of proceeds fromthe | oans, how the proceeds were

make no such all egati on.
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di sbursed, and the repair work, if any, are not the same for al
the plaintiffs. The proceeds from Johnson’s |oan were paid
directly to Home Tech. Johnson had repair work done on his house,
but the work was not perfornmed in a workmanli ke manner. He also
had a separate contract to have central air conditioning and
heating systens installed, which were in fact installed (albeit
incorrectly). Spinks, who received sone proceeds from her | oan
had pl unbi ng and el ectrical repair work done on her hone, but not
by Hone Tech or MFS. Carr, who al so received sone | oan proceeds,
did not get any repair work done on her house. ?°

Finally, the fact that the defendants who carried out the
schenme vary from plaintiff to plaintiff also weighs against
joinder. M-S, Honme Tech, Worldw de, M. Wlls, and Gregg Drew are
the core group of defendants naned by all of the plaintiffs.
However, defendants Equity Title and Wenkel are naned by Johnson
and Carr, but not Spinks. Def endants Novastar, M. Wlls, and
Towns are nanmed by Spinks and Carr, but not Johnson. Def endant
Perkins, Johnson & Settle is naned only by M. Spinks, defendant

Econom ¢ Advantage is naned only by Carr, and defendants Wachovi a

®The cases cited by Johnson, Mosley v. General Mtors Corp.
497 F.2d 1330 (8th Cir. 1974), and Biglow v. Boeing Co., 201
F.R D. 519 (D. Kan. 2001), are not applicable here. Those cases
i nvol ve class actions brought by mnority enpl oyees against their
conpany-enpl oyer, alleging a conpany-w de discrimnatory policy
or practice. The present cases involve three separate plaintiffs
who were allegedly victins of a predatory schene that involved
different |oan transactions, different perpetrators, and
di fferent economc injuries.
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Bank and Califf are named only by Johnson. Under these

circunstances, joinder is not proper. See Graziose, 202 F.R D. at

639-40 (holding that plaintiffs failed to neet perm ssive joinder
requi renents where, anong other things, “[nJo two Plaintiff
househol ds are making their clains against the exact same set of

manuf acturing-retailing Defendants.”); c¢f. Hnson v. Norwest

Fi nancial South Carolina, Inc., 239 F.3d 611, 618 (4th Gr. 2001)

(holding that district court did not abuse its discretion in
joining nultiple plaintiffs in case that involved simlar |oans
from single | ender).
IIT. CONCLUSION
For the reasons above, Johnson’s notion to join Carr and
Spi nks i s DEN ED

I T 1S SO ORDERED

TU M PHAM
United States Magistrate Judge

Dat e
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